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CPABHUTEJNIbHO-NMPABOBOE UCCJIEOOBAHUE BOMNPOCOB
OBECIMNEYEHUA 3ALLUTDLI MPAB OBBUHAEMOIO
No 3AKOHOAATENbCTBY POCCUUN U MEMEHCKOU PECINYBJINKU

X. M. A. XyccelH

KOxHoO-Ypanbckuli 2ocydapcmeeHHbIl yHusepcumem, 2. HensbuHck

JaHHas cTaThsl MOCBSIEHA CPaBHUTEIHHO-IIPABOBOMY HCCIIEIOBAHHIO BOIPOCOB
obecrieuenns 3alIUThI IpaB OGBHHAEMOTO MO 3aKOHOJATENLCTBY Poccun n Memenckoit
PecrryOnuku. B cTaTthe OCBEIIEHBI OCHOBHBIE BOMPOCH! MPOIECCYAIBHOTO MONIOKEHHS
0GBHMHAEMOTO B YTOJIOBHOM CyIONPON3BoAcTBe Pecry6mmku Memen n P®. Uccnenyer-
Cs CYIIIHOCTh TpaBa OOBMHIEMOTO Ha 3aIIUTY IO POCCUHCKOMY U HEMEHCKOMY 3aKOHO-
JTATETBCTBY. AHAJIH3UPYETCS MEXaHH3M OOECIeUeHHs MpaBa Ha 3alIUTy OOBHHSIEMOTO
10 3aKOHOJATEIbCTBY UCCIENyeMbIX CTpaH. PaccMoTpeHs! Hanboliee BaKHbIE FapaHTHH
oOecrnieueHHs MpaBa OOBUHIEMOTO Ha 3aIUTY.

Knrouegvle cnosa: o6eunsaemblil, 3auuma, npago Ha 3aujumy, X00amaiicmeo,

capanmuu.

[IpucranpHOE BHUMaHKE K MpoOIIeMe IpaBo-
BOTO CTaTyca OOBHHSIEMOTO M OOCCIICUCHUU €T0
MpaBa Ha 3alIUTy 1O 3aKOHOJATENbCTBY PD u
Memenckoit PecryGnuKy OMpaBIaHO 3agadaMu
YTOJIOBHOTO CYAOMPOU3BOJCTBA B 3TUX CTpaHaXx,
TaK KaK yroOJIOBHBIN MPOIIECC MPHU3BaH BBISBIATH
U TIOJIBEPraTh CIIPABEAIMBOMY HAaKa3aHUIO JIUIIIb
BUHOBHOE JIMIIO JHOO 0CBOOOXIAaTh HEBUHOBHO-
TO OT OTBETCTBEHHOCTH WJIM HaKa3aHWs, OT IPH-
BJICUCHUS K YTOJIOBHON OTBETCTBEHHOCTH U OCY-
XKACGHUSA. A B ciydae, KOTJIa Takoe Ciydaercs,
MIPU3BaHMUE YTOJOBHOTO IpoIiecca — 00EeCTIeYnTh
€ro CBOEBPEMEHHYIO U TIOJIHYIO peabWIIATAINIO
[5, c. 345].

Hoxrop Ab6xens darrax Cupapk mucal, 9To
«JIOJIXKHBI CYIIECTBOBATh MEXaHHM3MBbI IS 3allld-
THI TIPaB YEJIOBEKa», U UMEIl BBUJY TC OpPraHbl U
YUpEXKISHHsI, BEJOMCTBA M MEPOIIPHUITHS, OTBE-
Yaromye 32 MOHUTOPHHT H OIICHKY JeSTeTFHOCTH
UCTIOJHUTEIBHBIX OpPraHOB, OTBETCTBEHHBIX 3a
peanu3anuio 3aKoHa C IeNbI0 YOeIUThCS, YTO
OHH TIPUBEP)KCHbI HAIMOHATHHBIM M MEXKIyHa-
POIHBIM CTaHIAapTaM, KOTOpbIe OBLTH pa3padboTa-
HBI B LIEJISX 3alIUTHI IpaB uenoseka [1, c. 33].

Hoktop Hanms Xamuda yTBepxmaeT, dYTO
«JIUIS 3alUTHI TIPAB ¥ OCHOBHBIX CBOOO/ UeJiOBe-
Ka TMpeJHa3HA4YCHBI OOIIMe MPOILEIyphl H Opra-
HBI, JIOCTYITHbIE Ha MECTHOM, PETHOHAJIHHOM H
MEXIYHapOIHOM YPOBHAX» [9, ¢. 21].

Hoktop Caanu Moxammen anp-Xatub yt-
Bepxkaan, 9to KoHCTHTyIHs, KOTOpas sBISETCS
TIEPBBIM CTOJITIOM M OCHOBHBIM TapaHTOM IIPaB
YeloBeKa, 3aHHMAaeT CaMmoe BBICOKOE MECTO B

MPaBOBEIX HOPMax B Ka)XJIOM TOCYJapCTBE, IO-
CPEICTBOM €€ OMpeeNsioTcs MpaBa M OOIIecT-
BEHHbIC CBOOOABI W pOJb TOCYAapcTBA B HX
obecrreuenuu [12, c. 159].

B oTinune oT poCcCHIICKOro 3aKOHOIATEINb-
CTBa, IOHATHE OOBUHSIEMOTO B apaOCKHUX 3aKOHAX
HE JOCTaTOYHO PACKPBITO, B TOM YHUCIE U B He-
MEHCKOM 3aKOHOJATEIbCTBE, MOITOMY B MemeH-
ckoii PecrryOnmrke HeT paszmudmsl MEXITy OOBH-
HSEMBIM H IOJI03PEBacMbIM BO BCEX CTaAMAX
YTOJIOBHOTO CYyJOTPOHM3BOJICTBA, OAHAKO B YTO-
JIOBHO-TIPOIIECCYaTbHOM KoJiekce JleMokparnye-
ckoit Pecry6rmku Memen ompeneneHne 06BH-
HSIEMOTO 3BYUYHMT TaK: «YelnoBeK cuuTaercsi 0OBU-
HSIEMBIM, UMEET TapaHTUH OOBUHIEMOTO, Tpemy-
CMOTpEHHBIC 3aKOHOM Ha JIIOOBIX CTaAHAX CYI0-
MPOU3BOJCTBAY.

B poccuiickoii nmuTepaType mpaBo OOBHHsIE-
MOTO Ha 3aIllATy OMpeAeNseTcss KaK COBOKYII-
HOCTBb BCEX INpOLecCyalbHBIX MpaB, KOTOPHIE 3a-
KOH TIPEIOCTaBIseT OOBUHSAEMOMY ISl 3allUTHI
OT TIPEbABIECHHOTO €My OOBHHEHHUS W KOTOpEIE
OOBUHSIEMBIN HMCIIONB3YET IS OCMapuBaHHs 00-
BUHEHHUS, MPEAOCTABICHUSI TOBOJOB M JOKa3a-
TEJNBCTB B CBOE ONpaBIaHWE WIH IS CMATYEHUS
CBOEH OTBETCTBEHHOCTH.

ObecrieueHre npaBa OOBUHSIEMOT'O Ha 3allly-
Ty 10 3aKOHOJATeIbCTBY Memenckoit Pecry6iiu-
KU BKJTIOYAET CJIEIyIOIINEe TOI0KEHHS.

1. HageneHnue nuia cTaTycoM OOBHUHSEMOTO.
OpHako MOMEHT TOJy4YeHHs ITaHHOTO cTaryca
JUIIOM YeTKO He ompeneieH. [Ipeacrasisercs,
YTO TPABOBOI cTaTyc OOBUHIEMOTO JIMIIO TOJY-
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JaeT TOIBKO B XOJIe CyIe0HOro pa3dupaTelbCcTBa.
CornacHo cr. 47 Memenckoii Konctutynun yro-
JIOBHAsE OTBETCTBEHHOCTh JINYHOCTH BO3HUKAET B
pe3ynbTaTe MPeCcTyIUICHNs, OOBHHIEMBIH SBISIET-
csl HCBUHOBHBIM, TI0OKa €ro OOBMHEHHE HE JIOKa-
3aHO.

2. MemeHckoe 3aKOHOMATENBCTBO TIPETy-
CMaTpWBaeT MpaBO Ha 3alIUTy JMYHO WU IIO-
CPEACTBOM CIEIHATU3UPOBAHHON FOPUANIECKOM
MTOMOIIIM Ha BCEX CTaJUAX CIEICTBHUS U CyIeOHO-
TO TIpoIlecca M BO BCEX CYyAax B COOTBETCTBHU C
MOJIOKEHUSIMH 3aKOHA U TOCYAapCTBEHHBIMH Ta-
paHTUsAMH CyJeOHOH MTOMOIIH.

3. MemeHckoe 3aKOHOMATENBCTBO TIPEIy-
CMaTpHUBAaeT MPaBO TPa)kIaHWHA 3aI[UTUTH CBOH
npaBa W 3aKOHHbIE MHTEPECHI, IPaBO Ha MoJady
JKaIoObl B TOCYJapCTBEHHBIE OPraHbl U YUPEK-
neHus. Takue e nmpaBa UMeeT U OOBHHSIEMBIH.

4. B Wemenckoii Pecry6nuke 06BHHAEMBIIT
WMEeT TpaBO Ha XOpollee W TyMaHHOe oOparie-
HUE, 9TOOBI COXPAaHHUTHh CBOE JOCTOMHCTBO, (bu-
3WYECKYI0 U TICUXHYECKYI0 HEIPHUKOCHOBEH-
HOCTb.

5. lonmumust 1O0MmKHA COOONIUTH OOBUHIEMO-
My TIPUYWHBI €ro 3aJiepKaHusl MpU apecTe U 00
OOBMHEHUSX IPOTHB HETO.

6. OOBHHAEMOMY TIPEAOCTABIAIOTCS JTOCTa-
TOYHOE BpPEeMsI M BO3MOXKHOCTH JJISI TTOATOTOBKH
CBOCH 3aIUTHI U BHIOOPA 3aKOHHOTO TMPEICTaBU-
tenst. Kaxnplii oOBHHSEMBI MMeEeT TpaBO 3a-
MUIATh ce0s NUYHO WM Yepe3 aJBoKaTa IIo
cBoeMy BEIOOpY. KpoMme 3TOr0, y 0OBHHAEMOTO
€CTb IPaBoO Ha OecmIaTHYIO CyeOHYIO 3aIlIuTYy.

CpaBHEeHHE MPaBOBBIX HOPM POCCHHCKOTO U
HEeMEHCKOTO 3aKOHOMATEeNbCTBA MO3BOJSET Clie-
JaTh BHIBOA O TOM, YTO B MEXaHH3Me olecriede-
HUS TIpaBa Ha 3allUTy OOBUHSIEMOTO MOXKHO BBI-
JIENATH YeTHIpE dJIEMEHTA!

1) cobCcTBEHHO TIPaBO JUIIA HA 3aIIHTY;

2) MOJOKEHUs 3aKOHa, KOTOpPbIE PacKpbIBa-
10T IaHHO€ TIPAaBO Ha Pa3NIMYHBIX CTAIUSAX W JTa-
nax yroJoBHOTO CyJONPOU3BOJICTBA;

3) COBOKYIHOCTh NPOLIECCYaTBHBIX BO3MOX-
HOCTEH CcaMoro IUIa, B OTHOIIEHHH KOTOPOTO
OCYIIIECTBIISIETCA YTOJIOBHOE CYIOTIPOU3BOICTBO;

4) nesTeNbHOCTh YYAaCTHUKOB YTOJOBHOTO
CyIOTIpOM3BO/ICTBA, HANpaBlieHHast Ha obecrieue-
HUE TpaBa Ha 3allUTy JIHUILY, B OTHOIIEHUH KOTO-
pOTO  OCYIIECTBIISIETCSl YTOJIOBHOE CYyIONPOU3-
BOJICTBO.

B 4. 1 ct. 16 VIIK P® 3akpenneHo BaxxHoe
MPaBUIIO, COTJIACHO KOTOPOMY MPAaBO Ha 3alIHUTY
oOecrieunBaeTCsT HE3aBHCUMO OT TOTO, KaKUM
00pa3oM — INYHO WJIHM C MTOMOIIBIO 3alTUTHUKA U

3aKOHHOTO TIPEJCTaBUTEIS] — IHUIO CTPEMHUTCS
OTCTOSITH CBOIO IO3UIHIO 10 YTOJOBHOMY JIENy.
OTO oO03HauaeT, YTO JHUIO OO0NagaeT NpaBaMH,
00BEM M MEXaHHW3M pealln3alii KOTOPHIX HE 3a-
BUCAT OT TOTO, CAMOCTOSITENIbHO WU HET OHO
OyzeTr uMH moJb3oBaThcst. Kpome Toro, Hepomyc-
TUM KOH(MJIMKT MEXIy MpaBaMH CaMmoro Juia U
JEHCTBUSAMH €T0 3aIlUTHUKA U (W) 3aKOHHOTO
MIPEACTaBUTENS (MCKIIOYEHHE COCTaBIAIOT CIIy-
Yyay, KOT/Ia 3allUTHUK HAcTanBaeT Ha HEBHUHOB-
HOCTH JINIIA, XOTS TOT €€ W MOJTBEPXKIaeT; BMe-
CTe C TE€M Y JIMIIa BCEr/la MMEETCSI BOZMOKHOCTD
OTKa3aThCsl OT JTAHHOTO 3alUTHUKA WM MpPUIJIA-
CUTH JIPYTOTO, 3apaHee COTJacoBaB C HUM ITO3U-
U0 TI0 YTOJIOBHOMY JIENY).

Takoe ke NMpaBUIIO AEUCTBYET U B HEMEH-
CKOM 3aKoHogaTenbcTBe. CornacHo cr. 9 iieMeH-
ckoro YIIK oOBUHSAEMBIN UMEET TIPaBO OCYIIIECT-
BIISITH CBOIO 3aILIUTY CAMOCTOSTENIBHO, PABHO KaK
C TIOMOIIBIO TPEICTABUTENS, Ha IOOOM 3Tare
YTOJIOBHOTO CYAONPOHM3BOJICTBA, B TOM HHCIE B
MIEPUO/I TIPOIIEYPhI paccie0BaHusl.

ObGecricucHre MpaBa OOBUHIEMOTO Ha 3alllH-
Ty Ha dTale MPeABapUTEIHLHOTO paccleIOBaHUS
0e3 mpeyBeTHUEHHUs] ABISETCS OJHUM M3 BaXkK-
HEUIINX UHCTUTYTOB POCCUICKOTO U HEMEHCKOIO
YTOJIOBHOTO TIpOIecca.

IIponieccyanbHble JAEHCTBHS, KOTOpPbBIE MPO-
BOJATCS Ha 3Tale MPeaBapUTEIbHOTO pacciesio-
BaHUS, JIOJDKHBI OBITh 3a()UKCHPOBAHHBIMH, — 3TO
CUHMTAeTCs] OJHWM W3 TJAaBHBIX NPUHIUIIOB Ha
3Tane MpeaBapUTENbHOTO paccienoBaHus [8, c.
320].

Cornacuo ct. 119 i#temenckoro VYIIK Bce
MpoIlecCyanbHble EeHCTBHUS, NPOU3BOIUMBIE B
paMKax  TpeIBapUTEIBHOTO  pacclieJOBaHUS,
JIOJDKHEI OBITH 3amucafbl B (hopMe npotokona. C
[ENBI0 COCTaBJICHHS MPOTOKOJIA TPUTIIAIIAETCS
CHEIMATINCT, KOTOPHII OCYIIECTBISIET 3allCh U
JaeT KJSITBY O HEpasrJallleHUH 3alUCaHHOM UM
uadopmaruu. IlucekMenHas ¢opMa MpPOTOKOJIA
CUMTAeTCs TapaHTUEl 3aIIUTHI ITpaB OOBUHIEMO-
ro, OOBMHSEMBI BCerga MOXET OOpaTUTBCS K
STHM 3aITUCSAM YTOOBI Y3HATH O PacClIeJOBaHUH,
KOTOpoe OBLIO ocymIecTBiIeHO [2, ¢. 205].

Taitna paccnenoBanus no emenckomy YIIK
MIPEJCTABIIIET COOOH Ba)KHYIO TapaHTHIO U3 00-
UX TapaHTHiA, MPEIOCTAaBICHHBIX OOBHHIEMO-
My. TaiiHa paccienoBanus 4aeT BO3MOKHOCTb HE
BpeOUTh OOBHHSEMOMY 1O T€X IOp, OKa OH He
OyIeT mpu3HaH BUHOBHBIM U He OyJeT BBIHECEH
OOBHUHUTENBHBIN TPUTOBOP.

TaitHa npoBeAcHUS MPEABAPUTEIBLHOTO pac-
CIIEIOBAHUS SIBISETCS OJHUM W3 TPEUMYIIECTB

BecTtHuk KOYpI'Y. Cepus «lpaBo».
2017.T.17, Ne 2, C. 36-41
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CTanuu CyneOHOTO CIENCTBUS M0 HEMEHCKOMY
3aKOHO/IATENbCTBY, B OTIMYHE OT CTaJNU Cyaed-
HOTO pa30uparenbcTBa, KOTopas ABIsSeTCs MmyO-
JTUYHOH.

Juis Toro, 9To0OBI peann3oBaTh CBOE IPaBO
Ha 3aIUTy, OOBHHSAEMBIH IOJKEH 3HATh, B YeM
OH OOBHHSETCS, U MMETh BO3MOXHOCTh JaBaTh
0OBSICHEHHS TIO TIPEIBSIBICHHOMY OOBUHEHHIO.

[IpenssBienne OOBHHEHUS MO CMBICTY CT.
172 VIIK P® o3HauaeT o3HAKOMIICHUE OOBHHSIE-
MOTO C MOCTAHOBIIEHHEM O TPUBIEUYEHUH €T0 B
KadecTBe TakoBoro. IIpm o3HakoMiIeHWH C JaH-
HBIM aKTOM peau3yercsd NpeayCMOTpPEHHOE 3a-
KOHOM TIpaBO 3HaTh, B 4eM OH oOBHHsAeTC. O0-
BUHSEMBI BIPaBe B MPOIECCE O3HAKOMIICHHUS C
MaTepHasaMu JieJia BBIIHCHIBATH U3 HETO JIOObIC
CBEIEHHS U B JIIOOOM 00beMe CHUMATb KOIHH C
JIOKYMEHTOB, B TOM YHCJIE C TIOMOIIBI0 TEXHUYE-
ckux cpenctB. OOBUHSAEMBIN W €ro 3aIUTHUK HE
MOTYT OTPaHUYHMBATHCS BO BPEMEHU, HEOOXO.IH-
MOM UM JUI O3HAKOMJICHHS C MaTepHallaMu yTo-
noBHOTO gena. [lo OKOHYaHWH O3HAKOMIIEHUS
O0OBHHSEMOTO U €ro 3allMTHHKA C MaTepHajaMH
Jena cjenoBaTteNlb O0s3aH CHPOCUTh HX, XOja-
TaHCTBYIOT JIU OHH O JIOTIOJIHEHUU CIICACTBHS U B
yeM uMeHHO. OcyliecTBieHHEe TaHHOTO IIpaBa
JIaeT BO3MO>KHOCTh OOBMHAEMOMY O3HAKOMMTHCS
C J0Ka3aTeIbCTBAMH, TOJTBEPKAAOIINMHI HaIU-
YHhe TPEeCTYIUICHUS U C pe3ylbTaTaMH €ro JIOBO-
JIOB, YTO TIO3BOJISIET €My ITOATOTOBUTHCS K 3aIllU-
Te.

Juis obecrieueHUs] BCECTOPOHHETO, TIOJHOTO
U 00OBEKTUBHOTO HCCIIEIOBAHMS 0OCTOSTEIHCTB U
JUIL BBIHECEHHMS 3aKOHHOTO M OOOCHOBAaHHOTO
pellleHus] o0 YroJOBHOMY JIENy 3aKOH TpeOyer,
YTOOBI TE€ JHIIA, KOTOPHIE 3aHUMAIOTCS PacCiIeio-
BaHUEM, Pa3pelIeHHneM YTOJIOBHOTO Jeia U OCy-
IIECTBICHHEM Ha/I30pa 3a COOIOJIEHHEM 3aKOH-
HOCTH B YTOJOBHOM IIpOIlecCe, a TaKKe ApPYyTHhe
YYaCTHUKU OBUTH OOBEKTHUBHBI U OECIpPUCTPACT-
HBL. ['apanTHell Takol 00BEKTUBHOCTH U OecTpH-
CTPacTHOCTH SIBJISIETCS YCTaHOBIIEHHE TpeboBa-
HUS 0043aTEeIHLHOCTH OTBOJA JIMILI, MEpPEeYUCIICH-
HBIX B cT. 61 VIIK PO.

MeMeHCKoe 3aKOHOATENBCTBO, KaK M POC-
cuiickoe, obecrieunBaeT OOBHHAEMOMY BO3MOXK-
HOCTh HCIIONIB30BaTh YCIyIrW nepeBoguuka. Pe-
nepanbHbii Bepxosueii cyn Memenckoii Pec-
MyOJUKH  TOATBEPKIAET HEOOXOTUMOCTh HC-
MOJIb30BAHMS IIEPEBOTINKA BO BpeMs CyJeOHOTro
pa3oupatenbeTBa  OOBUHSAEMOTO  MHOCTPAHIIA,
KOTOPBIA HE 3HaeT apabCKOro si3plKa, U B COOT-
BETCTBHUH C IPOTOKOJIOM T€HIIPOKYpOpa.

BaxxapiMu TapaHTHAMH OOecrieueHHus mpaBa
0OBHWHIEMOTO Ha 3alTUTY SBISETCS W MPaBO 00-
BUHSAEMOT0 Ha 00KaJIoBaHHE, a TAaKXkKe MPaBoO I0-
JaBaTh XojaraiicTBa. XogjaTtaiicTBa (00kajgoBa-
HHE) SBIISIOTCS OJHOW W3 OCHOBHBIX TapaHTHMA
IpaB 3alUThl HA 3Tare CyJAecOHOT0 pa30oupaTelib-
cTBa [7, c. 66].

Oran cyneOHOTro pa30HpaTebcTBA CUUTACT-
CSl NIUTENBHBIM 3TallOM, KOTOPBIA MMEET CBOE
HAaYaJio OT dTana Bo30YyKJCHHS YTOJIOBHOTO JIEIa,
MIPOBEJICHHST TPOLEAYP 3aJepXaHus 10 ITara
BBIHECEHHSI OKOHYATEIHHOTO IPUTOBOpA B 3alie
cyna[l1,c. 125].

OnHoli U3 rapanTuii mpasa Ha cBOOOAY JOC-
Tyna K CyIeOHOW 3amuTe SIBIICTCS TpeOOBaHME
OTKPBITOCTH CyleOHOro pa3OupaTtenscTBa. 3Ha-
YCHHE TJIACHOCTH B OOSCIICUCHUH ITPaB YEIIOBEKA
obmensBectHo. Craths 11 BceoOrmeir mexnapa-
MM TIpaB 4YeloBeKa, MNpuHATOW ['eHepanbHOU
Accambneeit OOH 10 suBaps 1948 r., npoBo3-
rmamaeT: «Kaxaplld 4eloBeK, OOBHHICMBIH B
COBEpIICHNUH IPECTYIUIEHUs, UMEET MPaBO CUH-
TaThCSl HEBUHOBHBIM JI0 TEX IOp, IMOKAa €ro BHU-
HOBHOCTh HE OYJICT YCTaHOBJICHA 3aKOHHBIM IIO-
PAOKOM IIyTeM TJacHOTO CyaeOHoro pa3Oupa-
TEJIhCTBA, TPH KOTOPOM €My 0O0eCIeUnBaIOTCS
BCE BO3MOKHOCTH JIJISI 3aITUTHD».

[IpaBo rpakmaHMHA HA TIACHBIA CyJ, Ha OT-
KpBITOE CyneOHOe pPa30MpaTeIhCTBO JaeT BO3-
MOXXHOCTb HCIIOJIb30BaTh pPa3IM4YHbIC (HOPMBI
3aIUTHl CBOUX MHTEPECOB, 3aIUINATh CBOU Ipa-
Ba BCEMH CIIOCO0aMM, HE 3alpEelIeHHBIMH 3aKO-
HOM. ['TacHOCTh B ACSATENBHOCTH CYICOHBIX Op-
TraHOB MpeANojaraeT OTBETCTBEHHOCTh CyJAeH 3a
pelieHus, MpUHIMAaeMble B XOJe CyIeOHOro pas-
OmpaTensCTBa, MOBBIIIAET JOBEPHE K CYAy U €ro
pelieHusM, oOecIeynBacT CBOCOOPa3HBIA KOH-
TpPOJNb OOIIeCTBa 3a JAeATelnbHOCThIO cyna [10,
c. 57].

AHaJOTHYHBIC TIPABOBBIC HOPMBI COJIEPIKAT-
Csi M B MEMEHCKOM 3aKOHOJATENbCTBE. BakHBIM
yCJIOBHEM OOECIeUeHHs MpaBa OOBUHSIEMOTO Ha
3aIATY COTJACHO MEMEHCKOMY 3aKOHOIIATEIhCT-
BY SIBJIICTCSl pa3pellieHUe IMyOIuKe MPUCYTCTBO-
BaTh B NpoIlenype cyaeOHOro pa30HpaTenbCcTBa
MIPOTHUB OOBUHSIEMOTO, TaK KaK OHO TCHUXOJIOTH-
YECKH MOMOTaeT OOBUHIEMOMY H30aBUTHCS OT
COMHEHUS W JaeT Bepy IyOluKe, 4TO CyJeOHOoe
pa30bMpaTeNbCTBO OCHOBAHO Ha 3aKOHE.

C nmpyroit CTOpPOHBI, MyOJIHMYHOCTH CyneOHO-
ro pa3OuparenbCTBa JaeT YBEPCHHOCTh U ICHUXO-
Jorudeckuii KoM(opT OCOOEHHO OOBHHSEMOMY,
IIOTOMY YTO BCE MPOIEAYPHI CyAeOHOTO pazoupa-
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TETLCTBA TIPUBOIATCA Ha BHAY IyOnuKu [4,
c. 92], KOTOpOit MOXHO MPHCYTCTBOBAaTH B 3ajie
3aceaHuil Pa3IMYHBIX CYAOB, HMES BO3MOX-
HOCTb 3HATh, YTO MPOUCXOTUT U KaKoe 0OCyxe-
Hue mpoBoauTcs [13, c. 87].

[IpuHIMI yCTHOTO CyneOHOTO 3acenaHus B
MeMeHe cunmtaeTcsi IIaBHBIM OCHOBAHHEM 00ec-
TeYeHUsl MpaBa OOBMHSAEMOIO Ha 3allUTy B CY-
JIeOHOM Tpolecce. BaHOCTh JaHHOTO MPUHIIH-
a 3aKIF0YaeTCs B TOM YTO OOBUHSIEMBIH MOXKET
3HaTh 000 BCEX JIOKa3aTeNbCTBAX MPOTHB HETO, a
9TO JTae€T €My BO3MOXKHOCTH TOJTOTOBHUTEH CBOIO
3amuty. Kpome sToro, iemeHckoe 3aKoHOAA-
TETbCTBO 00ecnednBaeT BO3MOXKHOCTh MPHUCYT-
CTBUSI OOBHMHSEMOrO Ha BCEX MPOIECCYaTbHBIX
NEHCTBUSIX, YTO TAKXKe SBISCTCS TapaHTHCH
obecrniedeHus ero rpasa Ha 3alluTy.

Hawnbonee BakHBIE TapaHTHH OOeCIICUCHUS
mpaBa OOBHHSEMOTO Ha 3alIUTy — 3TO BO3MOXK-
HOCTH OOBHHSEMOTO 3HATh, B YeM OH OOBHHSETCS
¥ JaBaTh CBOM MOKA3aHMs. MIeMEHCKOe 3aKOHO-
JIATeILCTBO, KaK M POCCHICKOEe, 00ecrevnBaeT
0OBUHSIEMOMY BO3MOXXHOCTh HCHOJB30BaTh yC-
JIYTHU TIePEBOTIHKA.

YyacTue 3alIUTHHKA B POCCUUCKOM yTOJIOB-
HOM CYJIOIIPOU3BOCTBE 00s13aTeNbHO. McKkimoun-
TEIBHBIM CIlydaeM JOMyCTUMOCTH CyJIeOHOTO
pazOupaTenbcTBa 063 yJ9acTHs 3alUTHUKA SIBIIS-
eTcsi pa3OupaTenbCTBO Jelia B OTCYTCTBUE IMOJ-
CyZIMMOTO, KOTJ]a TIOACYAUMBIA XOJaTaliCTBYET O
pPaccMOTpEHUH JleNa O MPECTYINICHHH HeOOob-
ON WM CpeJHEU TSHKECTU B €ro OTCYTCTBHUE
(4. 4 ct. 247 VIIK PD).

3aKOH ycTaHaBIHMBAaeT 005A3aTENbHOCTH y4da-
CTHS 3aIIUTHUKA B YTOJIOBHOM CYAOIPON3BOJCT-
BE€, €CIIU: TOJI03PEBaEMbIii, OOBUHSAEMBIA HE OT-
KazaJicsl OT 3alllUTHUKAa B yYCTAHOBIEHHOM 3aKO-
HOM TIOpSANKE; II0JI03PEBAaEeMbIi, OOBHHICMBIN
SIBJISICTCSI  HECOBEPIICHHOJICTHUM; TI0JI03peBac-
MBIii, OOBHHSEMBIH B CHITy (PU3UYCCKHUX WU IICH-
XUYECKHX HEIOCTaTKOB HE MOXKET CaMOCTOs-
TETHFHO OCYIIECTBISATH CBOE TPAaBO Ha 3alUTY;
M0/103peBaeMbli, OOBUHSIEMBI HE BIAACET SI3bI-
KOM, Ha KOTOPOM BEJETCSI IPOU3BOJICTBO TIO YTO-
JIOBHOMY JE€Jy; JINIIO OOBHHSAETCS B COBEPIICHUN
0Cc000 TSHKKOTO TMPECTYIUICHUS, 32 KOTOPOE MO-
JKeT OBITh HA3HAYEHO HAaKa3aHWE B BUJE JTUIICHUS
cBOOO/BI Ha CPOK CBBINIE MATHAIUATH JIET, I1O-
JKU3HCHHOE JIUIICHHE CBOOOJBI WM CMEpTHas
Ka3Hb. YUacTHE 3alllUTHUKA TAKKe 00S3aTEIIbHO
Mo BCEM JejiaM, MOJUIekKAIIUM pPacCMOTPEHHIO
CyIOM C YydYacTHEM TMPHUCSKHBIX 3aceaTesie
(m. 1-6 4. 1 ct. 51 VIIK PD).

BMmecte ¢ TeM poccHiiCKHM 3aKOHOIATEINb
YCTaHABJIMBACT JOMOIHUTEIBHEIE TpeOOBaHUA K
00513aTEeIHPHOCTH yYaCTHs 3alUTHHUKA IO JeNIaM,
B KOTOPBIX OOBUHSEMBIE MO PA3IWIHBIM MPHYIH-
HaM (DaKTHYECKH HE MOTYT CaMOCTOSITEIHHO
OCYILECTBJIATH CBOIO 3aAIIUTY WU UMEIOTCS MHBIC
oOcToATenbCcTBa, TpeOylomme 00sM3aTeNEHOTO
y4acTus B Jelie 3allUTHUKA. B 3TuX cimydasx ot-
Ka3 OT 3alllUTHUKA HeoOsA3aTeNeH IS J03HaBaTe-
7, clemoBarens, MpPoKypopa, cyna (4. 2 cr. 52
VIIK PO).

ITo yrojoBHBIM neidaM O MPECTYIUICHHSX,
COBEPILICHHBIX HECOBEPIICHHOIECTHUMHU, 3aKOHO-
JaTeNb yABaWBAaeT TapaHTHUH 3allUTHl, YCTaHAB-
JuBasi 00s3aTeIbHOE MPUBJICYCHUE K YYaCTUIO B
JIeNIe MX 3aKOHHBIX mpejacraButenedt (m. 2 4. 1
cT. 51, c1. 426 VIIK PD).

MeMeHCKOe 3aKOHOJATETBCTBO 3aKPEIUIsET
MpaBO OOBUHAEMOTrO Ha CBOOOJHBIN BEIOOp 3a-
IMIUTHUKA (aJIBOKATa) U MPEOCTABISAET eMy IIpa-
BO B JIF00O0I MOMEHT MPOM3BOJICTBA TIO JENly OT-
Ka3aThCsA OT 3amuTHUKAa. OIHAKO TakOW OTKa3
JIOITYCKAETCS TOJIBKO MO WHUIIMATUBE CaMOT0 00-
BUHSEMOTO U HE MOXET SBIATHCS TPEISTCTBHEM
JUISL TIPOAOJDKCHHSI YYacTHs B JIelieé TOCyAapcCT-
BEHHOTO OOBWHUTEIS WU 3aIUTHUKOB JPYTUX
TIOJICY TUMBIX.

[IpaBo 0OBHHSEMOTO Ha MOJTYaHUE SIBIIIETCS
OJIHUM U3 TIpaB Ha CBOOOIY UeloBeKa, 3TO 3aKpe-
IUICHO B KOHCTUTYLIMOHHOM mnpase [3, c. 136].
[IpaBo Ha MoTYaHWE ABISETCS OAHUM U3 BaKHBIX
mpaB Il OOBUHSIEMOTO, NaHHOE MPAaBO JOJHKHO
OBITh Pa3pEIICHO I OpTraHU3alMH €0 3aIUThI
C Ienpi0 0e30MmacHOCTH caMOoro OOBHHSEMOTO
[14,c. 11].

Cratps 361 itemenckoro YIIK yxasbiBaer,
4TO OOBHHSIEMBIH HE TOJJICKUT HAKA3aHUIO, CITH
OH OTKa3ajJiCsl OTBEYATh Ha BOMPOCHI B ITpOIEcCe
cynebHoro pasbupartennscTBa. B cT. 178 liemeH-
ckoro YIIK rooputcs, 9To MpaBo Ha MOJTYAHHUE
MOJKET PacCMaTpPUBATHCSA KaK AIIEMEHT MeXaHU3-
Ma pealu3aluy TMPUHIUIA TPE3YMIIIIUA HEBH-
HOBHOCTH.

WznosxeHHBIE BEIINIE BOMPOCHl 0OECIeUYeHuUs
mpaBa OOBHHSEMOTO Ha 3aIIUTy SBISIOTCS BaXK-
HBIMU TIOJIOKCHUSMH, CIOCOOCTBYIOIIMMHU 3a-
KOHHOMY W TYMaHHOMY YTOJIOBHOMY CYAOIPOH3-
BOCTBY B Poccuu n Memenckoit Pecry6imke.
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COMPARATIVE-LEGAL RESEARCH OF THE ISSUES
OF PROVIDING THE PROTECTION OF THE RIGHTS OF THE
ACCUSED BY THE LAW OF RUSSIA AND THE YEMEN REPUBLIC

H. M. A. Hussein

South Ural State University, Chelyabinsk, Russian Federation

This article is devoted to a comparative legal study of the protection of the rights of
the accused under the laws of Russia and the Republic of Yemen. The article highlights
the main issues of the procedural situation of the accused in the criminal proceedings of
the Republic of Yemen and the Russian Federation. The essence of the defendant's right
to defense under the Russian and Yemeni law is examined. The mechanism of ensuring
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the right to defend the accused under the legislation of the countries studied is analyzed.
The most important guarantees of ensuring the defendant's right to defense are considered.
Keywords: defendant, defense, right to defense, petition, guarantees.
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