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QPDPEKTUBHOCTb NMPUMEHEHUA AHATTOTUU NMPABA
N 3AKOHA B YCNNOBUAX OAUCKPETHOCTHU
NPAXOAHCKOIO 3AKOHOOATENIbCTBA

1. 4. NopmsHosa
KOxHoO-Ypanbckuli 2ocydapcmeeHHbIl yHusepcumem, 2. HensbuHck

HccenenoBaHbl 3aKOHOATENIBHAS AUCKPETHOCT B (hOpMe IPaBOBOM MPOOETBHOCTH
Y YHHBEPCAIBHOCTh TaKUX CIIOCOOOB e MPEOJOJICHUs KaK aHalOrHs IpaBa M 3aKOHA.
Y cTaHOBIIEHO, YTO, 10 MHCHUIO OOJIBIIMHCTBA COBPEMEHHBIX yUEHBIX, IPOOETIbI B IIPaBe
U NIPUMEHEHHE aHAJOTHM IIpaBa M 3aKOHA SBIIOTCS €CTECTBEHHBIM U HEM30EKHBIM,
MO3TOMY Cy/IaM HEO0OXOMMO JIMIIb COBEPLICHCTBOBATHCS B HCIIOJIB30BAHUH YKa3aHHBIX
Ccroco0OB TMpH pa3pelicHUH CYACOHBIX Aeid. ABTOP NPUXOAWUT K BBIBOIY, YTO JaHHAs
MO3UIMS OUIMO0YHA, IOCKOJIBKY ITPUMEHEHHE aHAJIOTHHU 1IpaBa M 3aKOHA B CHIIY CBOEH
NPUPOJBI HEW30EXKHO IOPOXKIaeT HapylIeHHWEe eAMHOOOpasus cyneOHOH IPaKTHKH.
JlaHHOE HapylleHHe onpenessieTcsl Kak eme oJHa h3 (GopM AUCKPETHOCTH, B JAaHHOM
ciryyae — npaBa. CzenaH BBIBOJ O HEOOXOAMMOCTH yCTpaHEHUs NMPOOEIoB B IpaBe 3a
CUET CO3JaHMs CUCTEMBI B3aMMOJICHCTBHS MEXIYy CyIeOHBIMH M 3aKOHOIATELHBIMU
OpraHaMy, CIIOCOOHOH CHTHATM3HUPOBATh O HANWYHH MPOOETIOB B MOMEHT UX OOHapy-
JKEHHS TIPU pacCMOTpeHHH cyneOHoro crnopa. Heo6XoauMocTs mpuMeHeHHs aHaJIoruu
IpaBa WIN 3aKOHA JOJDKHA PAcCMaTpUBATHCA KaK OCHOBAHHUE JUI 3aKOHOTBOPYECTBA.
ITpu TOM B CiTy4ae, ecinu Kakoi-1u0o n3 npoOenoB B MpaBe HA MOMEHT PACCMOTPEHUS
BOIIPOCA O €ro YCTPaHEHHH YK€ YCTPaHEeH Cy/eOHON NPaKTHKOM, YKOPEHHUBILIAsICS aHa-
JIOTHs 3aKOHA JIOJDKHA OBITh 3aKpEIUieHa B 3aKOHOJATENILCTBE MYyTEM BBEICHHUS B 3aKOH
NPSIMOM OTCBUIKM K aHaJIOTOBBIM HOpMaM. B craTke Taioke clienaH BbIBOJ O HEOOXO0IH-
MOCTH OoJiee IeTallbHOM 3aKOHOJATEIbHOW pEerjJaMeHTAllMy IPaBWII HCIIOIb30BAHMS
aHAJIOTWH IIPaBa U 3aKOHa.

Kniouesvie cnosa: npoben 6 npase, ananozua npasa, ananozus 3aKoHd, Ouc-
KpemHocmy npasa, OUCKpemHoCms 3aKOHO0amenscmaeda.

[IpobGensr B mpaBe — OAHO W3 MPOSBICHUH
3aKOHO/ATENbHON  JTUCKPETHOCTH:  COCTOSHUSA
3aKOHOJIATENbCTBA, KOTOPOMY CBOMCTBEHHA Ipe-
PBIBUCTOCTh B CHJIy HaJM4Hs PA3pbIBOB 3aKOHO-
JATeTbHONW KaHBBI U COOTBETCTBEHHO HEBO3MOXK-
HOCTH TPUMCHEHUS HOPMBI B KOHKPETHBIX (hak-
TUYECKHX OOCTOSATEIbCTBAX.

AHanorus mpaBa ¥ aHAJOTUS 3aKOHA pac-
CMaTpPHUBAIOTCA M TEOPETUKAMH, U TPAKTHUKAMU
KaK yHHBEPCAIIbHBINA CIIOCO0 pa3pemieHus cropa
MIPU HaJIMYUHU TPOOEJIOB B MpaBe, MHAYE TOBOPA,
Kak crocoObl TpeoposieHust npodenbHocTH. K
YKa3aHHOM MO3ULIUU CKIIOHSIOTCA KaK KIJIACCUKU
nuBuiuctuku C. A. Mypowmres, . @. Ilepmre-
Hesnd, M. U. Bparunckwuii, O. C. Modde, Tak u
coBpeMeHHble yueHele A.H. bamamo u
. H. Censkun [2, c. 151], A. B. I'epmanos [3,
c. 133], JI. A. ®omuna [6, c. 9], P. JI. Xauaty-
poB [7, c. 130] u np.

YcTpanenue mpoOenoB mpu 3TOM, 0e3yCcIoB-
HO, HE paccMaTpUBAETCsl KaK CIEICTBUE IpPHUMeE-
HEHHsSI aHAJOTHUH, TIOCKOJIBKY OHO BO3MOXKHO

TOJIBKO IPU BBEAECHHM 3aKOHOAATENIBHBIX HOPM,
pPEeryIHUpYIOIUX paHee HE OXBAYEHHBIE 3aKOHO-
JaTelnbCTBOM IpaBoOoTHomIeHHs. Ha nanHyro
0COOEHHOCTh, B YAaCTHOCTH,  YKa3bIBaiOT
®. A. I'puropseB u A. JI. Uepkacos [5, c. 464].

Taxum 0Opa3oM, aHANOrus paBa U 3aKOHA —
JWILIb MEXaHU3M HPEOJONEHUS IUCKPETHOCTH, a
He crioco0 60ps0EI ¢ Hero. Borpoc oTHOcHTENBHO
yCTpaHEHHS MPOOETbHOCTH SIBISACTCS AaKTyallb-
HBIM U OOCYXIJICSI MHOTMMH Y4YEHBIMU B pas-
JUYHBIE IIEPUOABI PA3BUTHS OTEUYCCTBEHHOMH
IOPUCTIPY ICHITNH.

JIOBONIBHO pacrpoCTpaHeHa TOYKa 3pPEHHS,
COIJIACHO KOTOPOH IPOOEJIBHOCTH MpaBa U 3aKO-
Ha — SIBJIGHUS HEYyCTpaHWMBIE U BIIOJHE €CTECT-
BeHHble. Hampumep, no muenuto A. H. banamo-
Ba [1, c. 25] u I'. A. Kununa [4, c. 10], HEBO3-
MO’KHO IPEIyCMOTPETh BCE CIy4au, BO3HHUKAIO-
LIMe MpH PacCMOTPEHHUM Jeia, B 3aKOHOJATelNb-
crBe. [loaToMy cyneOHbIe OpraHbl JOKHBI B3SITh
Ha ce0s TpeosoyieHne MPOoOeIoB TP ITOMOIIH
aHAJIOTHH.
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ApgpekmuesHocmb NPpUMeHeHUsT aHaslo2uu rpasa
U 3aKoHa e ycrnoeusix uckpemHocmu...

Omnako psg oOmacteir TpebOyer Oosee Ie-
TAJIBHOI'O0 PETIIAMEHTUPOBAHHUS, HEXEIIN Ypery-
JTUPOBaHMSI HOPMaMHU CXOKAMHU U TTOTSHIIHATHHO
MPUMEHUMBIMA B CyJIeOHOH TpaKTHKe, HO M3Ha-
YaJIbHO OTHOCHUMBIMU K HHBIM CIIy4dasiM. Bonee
TOT0, HEKOPPEKTHOE NMPUMCHECHUE aHAJIOTHUU 3a-
KOHa W IpaBa MOKHO Ha3BaTh OYEPEIHBIM IIPH-
MEpOM peaji3alf TUCKPETHOCTH, TOJIBKO YXKe
HE 3aKOHOJIaTeIbCTBA, a Ipasa. [IposiBiiseTcst OHO
B HapyIIEHUH €INHO00pasus CcyAeOHOW MpaKTH-
ku. [loaToMy, O4EeBHIHO, YTO 3aKOHOAATENh He
JOJDKCH BOCIPUHHUMATL IIPAaBOBBLIC Hp06em>1,
npoOenbl B 3aKOHONATENBCTBE KaKk HEM30eKHOe,
HO HEYCTPaHHMOE 3]I0, a aHAJIOTHI0 — KaK ecTe-
CTBEHHBIN U JOMYCTUMBIA CIOCOO MPEOIOJICHHUS
MPOOEITHLHOCTH.

[Ipennararorcs crneayromnire Mepsl 1o 60pboe
C TaHHBIMH HETaTUBHBIMU SIBJICHUSMU.

Bo-niepBbIX, HEOOXOAUMOCTH MPUMEHEHUS
aHAJIOTUM B TOM WJIM HWHOM CyAeOHOM crope
JTOJDKHA BOCTIPUHUMATHCS KaK KPACHBIN (DIaoK,
CUTHAIM3UPYIOMMKA O HAIWYMM Tpobena, HyX-
narorierocs B ycrpaneHun. CyJI, CTOJKHYBIIMNACS
C HEOOXOIMUMOCTHIO TIPUMEHEHHsI aHAJIOTUU 3a-
KOHa WJIM IpaBa, JOJDKEH COOOLIUTH 00 3TOM B
OpraH 3aKOHOJATEIbHOW BIACTH B IEHTPAIIU30-
BaHHOW ¢opMe, He CYIIECTBYIONIEH Ha Cero-
JHAIIHAK JI€Hb, HO HEOOXOJMMOM K BBEICHHIO.
[peamonaraeTcs, 4to MobKHA OBITH HallaKeHa
COOTBETCTBYIOIIasl CHUCTEMa B3aUMOJICHCTBUS
MeXIy CyIaMH U 3aKoHojaTeneM. B aTom cinyqae
3aKOHOJAAaTeNlb OyleT CBOEBPEMEHHO II0JIydYaTh
WHGPOPMAIMIO O HAIWYMKM TPOOETIOB B IMpaBe U
CMOXET KOPPEKTHPOBATh COOCTBEHHYIO 3aKOHO-
JATeTFHYI0 JEeSTeNFHOCTh Ha OCHOBE IIONYYEH-
HBIX JIaHHBIX. Takoe B3aUMOJIEHCTBUE YCKOPHUT
MPOIECC YCTPaHEHUs MPOOENIoB o0 Mepe UX 00-
HapyxeHus. [Ipu sTom, penBuas 60IbIIONH 00b-
eM coolmieHuit 00 oOHapyKEHHUU MPOOETOB, MBI
npeasaraeM 3aKOHOJATENII0 YIMPOCTUTH MpoLece
3aKOHOTBOpUYECTBA. B cilyyae ecnm KakoH-muO0
W3 3aKOHOJATENLHBIX MPOOEIOB HA MOMEHT pac-
CMOTpPEHHSI BONPOCA O BBEICHUM HOPMBI-
peryNaTopa y’Xe OYEeBHUIHO CIPABEIIUBO pas3pe-
IIeH B Cy/1e0HON NpaKTHUKe, W MpUMEHEeHHe KOH-
KPETHOW aHaJIOTUH 3aKOHA YKOPEHWIOCh B HEH,
UMEET CMBICI 3aKPBITh POOET C MOMOIIHIO BBe-
JISHVsI B 3aKOH NPSAMOU OTCBUIKK K aHAJOTOBBIM
HopMmaM. [Ipu 3TOM 3aKoHOJATENbh W30CIKUT He-
00XO0JIMMOCTH JUIUTEIBHOTO aHAJIN3a TEKCTa BBO-
JIUMOTO 3aKOHa C YYeTOM BCeX OCOOCHHOCTEH

HEYPETYJINPOBAHHBIX NPaBOOTHOLICHHH.

Bo-BTOpBIX, Ha Ciiy4all, Korja NpUMEHEHUE
aHaJIOTMH 3aKOHAa W IpaBa BCE K€ HEHU30eKHO
(BO3HHKJIO HOBOE INPAaBOOTHOULICHHUE; 3aKOHOJa-
TeJIb ellle He ycIleJl OTpearupoBaTh Ha cooOllie-
HHE O mpobese W yCTPaHUTh €ro), HeoOXO0AUMO
3aKOHOJATENbHO YTBEpAMUTH Ooyiee YeTKue mpa-
BHJA TNPUMECHEHHA AaHAJOTMH IIpaBa M 3aKOHA
B3aMEH UMEIOLIUXCS B HACTOSALIEE BPEMSL.

Mepsl 10 ycTpaHeHHIO MPOOEIOB B MpaBe U
3aKOHE M MPABWJIBHOMY NPUMEHEHUIO aHAJIOTUU
MpaBa M 3aKOHA (B Te€X CIydYasx, KOrja 3TO HeH3-
0EXXHO) OTHOBPEMEHHO SIBISAIOTCS MEpaMu OOpb-
OBl ¢ 3aKOHO/ATENIBHOM TUCKPETHOCTEHIO.
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EFFICIENCY OF APPLICATION OF LAW ANALOGY AND LAW IN
THE CONDITIONS OF DISCRETEITY OF CIVIL LEGISLATION

P. D. Portyanova
South Ural State University, Chelyabinsk, Russian Federation

The legislative discreteness in the form of legal gaps and universality of ways to
overcome it as an analogy of law are analyzed. It was found out that according to most
modern scientists, gaps of the law and the use of analogy of law are natural and inevitable,
so the courts must be improved only in the use of these methods in the resolution of cases.
The author concludes that this position is mistaken, because the use of the analogy of law
by its very nature inevitably creates violation of the uniformity of judicial practice. This
violation is defined as one the forms of discreteness in this case — the law. It was conclud-
ed that it is necessary to fill the gaps in the law by creating a system of interaction be-
tween the judiciary and legislative bodies that can signal the presence of gaps at the time
of their discovery when considering a judicial dispute. The need to use the analogy of law
should be considered as the basis for lawmaking. In this case, if any of the gaps in law at
the time of the consideration of its elimination has already been fixed by judicial practice,
the rooted analogy of the law must be anchored in law through the introduction of the law
in a direct reference to the analogous legal norms. It is also concluded that a more detailed
legislation regulating the use of the analogy of law is necessary.

Keywords: gap in the law, analogy of the law, discreteness of the law and legisla-
tion.
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