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O NMPABE OBBUHAEMOI'O
BblTb CYOAUMbIM CYAOM MNMPUCAXHbIX

FO. A. Mopo3oea
FOXxHo-Ypanbckuli 20cydapcmeeHHbIl yHusepcumem, 2. YensabuHck

B craTtpe paccMaTpuBaeTcs BOIIPOC O IpaBe OOBHHAEMOTO Ha BEIOOP (POPMEI CyIOmpo-
M3BOJCTBA. Beerna M pacCMOTPEHHE JieNa CyIOM C YYacTHEM MPHUCSIKHBIX 3aceaaTerei
oTBe"aeT mHTEepecaM mojacyaumoro? Korma ocoGeHHOCTH caMOro OOBHHSEMOTO WIIH OCO-
OCHHOCTH 0OCTOSATENBCTB Jiefla MOTYT BBI3BATH NMPeIyOekICHIE TIPHCIKHBIX 3acemaTerneii?
Kpome zien, CBsI3aHHBIX C TEPPOPU3MOM, PACCMOTPEHHUE Psijia AeT, C y4aCTHEM MPUCSIKHBIX
3aceqareiell He BCEra SBISICTCS OJIaroM Jjisi OOBHHICMOTO B CHIY KaK CICIU(PHKU KOH-
KPETHOTO YTOJIOBHOTO JIeJia, TaK U JIMYHOCTH CAMOT'0 OOBHUHAEMOI0, XapaKTEPUCTHKH KOTO-
POro, TOCTYIHBIC JJIsl BOCIIPUSTHS MPUCSIKHBIX, MOTYT BBI3BATh Y HUX HPEAB3ATOCTH (B TOM
YKCJIe BHEIIHOCTh, MaHEPa MOBEACHUS OOBHHIEMOTO U Ipyrue hakTopsl).

B cuity 3TOro B JOCTaTOYHO CJI0XKHOM CHTyallliu OKa3bIBAIOTCS T€ MOJCYTUMBIC, KOTO-
pble OOBHHSIIOTCS B COBEPIICHUH MPECTYIUICHUH C APYTMMH JTUIAMH, HO MOHUMAIOT, YTO
u3-3a crenu(pUKH OOBUHEHUS, CBOCH JTMYHOCTH MOTYT BBI3BATh y MPUCSHKHBIX 3aceaTere
HEBEPHOE BOCIPHUATHE OOCTOSITENILCTB JIENa, U BO3PAXKAIOT IIPOTUB PACCMOTPEHHUS HX Jeia
CYZIOM C y4acTHEeM MPHCSHKHBIX 3acenateneil. Kpome toro, onpeneneHue hakTuyeckux o0-
CTOSITENBCTB JIefla TECHO CBSI3aHO C UX IOPUANYECKON KBanu(pHUKaUeH, U, HalpUMep, Takas
OLICHKA JICSTHUsI, KaK OpraHHU3allisl MPECTYIUICHUS, U MOCTAHOBKAa 00 3TOM BOIMPOCOB MPH-
CS’)KHBIM MOFyT BBI3BATh HCAOIIOHUMAHHUC HpI/ICH)KHLIMI/I CyIIIHOCTI/I IIOCTABJICHHBIX BOHpO-
COB B CI/IJ'Iy OTCyTCTBI/Iﬂ y HUX IOpI/IJII/I‘-IeCKI/IX 3HaHHI71.

B craTtbe mpeyaraeTcsi mpearycMOTPEeTh 0053aTeIbHOE BBIICIICHHE YTOJIOBHOTO JIea,
€CJIM TOJCYMMBIA BO3pakacT IMPOTUB PACCMOTPCHHUS JIe)Ia B OTHOIICHHH HETO MPHUCIKHBI-

MH 3acellaTeNsIMy, KOT/ia 10 JeTy HECKOJIBKO OOBUHSIEMBIX.
Kniouesvie cnosa: Cyo npucsarcuvix 3aceoameineil, meopus npaed, y20a06Hblil NPo-
yecc, Eéponeickuit Cyo no npasam uenosexka, KOHCHUmMyuus.

Brenenne cyna npHUCSIKHBIX B COOTBETCTBUU
¢ Konnenmueii cynednoit pedpopmer B Havane 90-
x IT. XX Beka CTajlo OJHMM M3 Ba)KHEHIINX HO-
BoBBeIeHMA. ABTOpEl KOoHIenuu caurtamu, 9To
C BBEJICHHEM CyAa HPUCSKHBIX OTECYECTBEHHOE
YIOJIOBHOE CYAOIPOU3BOACTBO U3 HHCTUTYTA
HEOMHKBHU3UIIMOHHOW COBETCKOU CyaeOHOM cuc-
TeMbl TIPEBPATUTCS B HHCTHTYT OOIIECTBEHHO-
FOCYJapCTBEHHBIA, B pPe3yJbTaTe YEro yAacTcs
COKpPaTUTh pa3pbiB, OTAEISIOMIMHA TpakKAaH OT
MPaBOBBIX MHCTUTYTOB. JIMCKyccHu O HEOOXOIH-
MOCTH BBEICHHS CyJa MPUCSKHBIX BEIUCH €1Ba
1 He ¢ KoHna 80-X IT., Korja Oblia BHIJIBUHYTA
uzest co3aHus MPaBoOBOro rocynapcrea. B kmac-
CHUYECKOH TeOopUHU MPaBOBOIO roCyJapcTBa HeE3a-
BUCHUMBIH W OECIPUCTPACTHBIM CyJ 3aHHMAaET
HEeHTpalibHOe ToJoxeHue. [lockonbKy cdopmu-
POBABIIMICS B COBETCKHHA MEPHOA CyAeOHBIN
KOpIIyC HE MOTI' aBTOMAaTHUYECKH HU3MEHUTH CBOU
YCTaHOBKH, CyJI IPUCSKHBIX MPEACTABISIICS CTO-
POHHHKAaM €ro BBEJCHHS Hanboee AeiCTBEHHBIM
MEXaHU3MOM obecneueHuss OecnpUCTPacTHOCTH
cynebHoro pazouparenberBa. FOpHUCThI, KOTOpPEIE

BBICTYITWJIN 32 BBEJCHUE MHCTHTYTA TPUCSKHBIX
3acenarelsiel, MmoJjlarainy, 4To OOBIYHBIA Tpakaa-
HUH, HE UMEIOIINH CIeNUaTbHBIX FOPUANIECKUX
3HaHWH, B COCTOSHHH pa3o0paThcs B (hakTHue-
CKOM CTOpOHE MPECTYIJICHUSI U aJIeKBaTHO Ompe-
JeNIUTh MepY BUHOBHOCTH noacyaumoro. Ceblia-
SCh HA MUPOBOH OITBIT, OHU MOJYEPKHUBAIH, YTO
CyJ TPUCSHKHBIX 00EeCTeYrBaeT MOJHOIEHHYIO
COCTSI3aTENIbHOCTD, YCTPaHsIsl OOBEKTUBHBIE U
CyObEeKTUBHBIE OCHOBaHUSI JUIS CIHSHUS Cy/eH-
CKOH W OOBHMHHUTENBHON ¢yHKMA. Y mnpodec-
CHOHAJILHOTO CyAbH 4acTo (opmupyercsi oOBU-
HUTEJIBHBIM YKJIOH, B TO BPEMs KaK NPHUCSIKHbIC
3ace/laTelld pacCMaTPUBAIOT JIeJ0 KaK YHHKallb-
HBIH Cllydaidl ¥ ONMparoTCS B CBOEM pEIEHUH Ha
31IpaBbIii CMBICT, cOBeCTh U Mopasib. Ho mHornma
MOJKET MPOUCXOJUTH POBHO TMO-Ipyromy. OTme-
4anoch ¢ HAJIEKJON, YTO HA MPUCSDKHBIX HE OY-
OyT JaBUTb YroJIOBHAs TIOJMTHKA, CyneOHas
NpakTUKa, Ha HUX He OYyJyT BO3JIEHCTBOBATH
BBIIIECTOSIIIE WHCTAHIIHH.

Omnpenenenne KaTeropuil Jes, KOTOpble MO-
TYT OBITH PACCMOTPEHBI CYIOM C Y4acTHEM Ipu-

BectHuk KOYpIl'Y. Cepus «lpaBo».
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Mpo6nemMbl 1 BOoNpochl YrofIOBHOro NpaBa, yrofiloBHOro npouecca

CSKHBIX 3acefaTesiel, OTHOCUTCS K HCKIIOYH-
TEJIbHOW KOMIETEHIMH 3aKOHOJATEs, YTO BbITE-
kaetT u3 cT. 47, 71 u 123 Koncrtutyuuu Poccuii-
ckoii ®deneparuu. Tak, B coOTBEeTCTBUM C 1. 1
9.3 ct. 31 u . 2 4. 2 c1. 30 VIIK P® x xomme-
TEHIIUU CyZa C Y4aCTHEM IPHUCSDKHBIX IIPU 3asB-
JIeHHW OOBUHSEMBIM XOJaTaiicTBa 00 3TOM, OT-
HOCSTCA YTOJIOBHBIE Jea O MPEecTYIJICHHSX,
npemxycMoTpeHHBIX cT. 105 4. 2, c1. 131 4. 5,
cr. 132 u. 5, ¢T. 134 4. 6, cT. 210 u. 4, cr. 228.1
4.5, cr. 229.1 4. 4, c1. 277, cT. 281 u. 3, c1. 295,
317, 357 YK P®, 3a HCKIIOYEHUEM YTOJOBHBIX
JeJ1, 10 KOTOPBIM B COOTBETCTBUH C IIOJIOKECHUS-
MU YronoBHoro xojekca PO B kauectBe Hanbo-
jiee CTPOroro BHJa HakKa3aHWA HE MOTYT OBITh
Ha3HAYCHb! IIOKU3HEHHOE JIMIIEHHWE CBOOOBI
WIM CMEpTHasl Ka3Hb, & TAKXKE yroJIOBHBIE JeNa O
NPECTYIUICHUSIX, TPEAYCMOTPEHHBIX cT. 126 4. 3,
cr. 209, 211 4. 1-3, cr. 212 9. 1, cr1. 227, 275,
276, 278, 279, 281 4. 1-2, ct. 353-356, 358, 359
4. 1-2, ct. 360 YK PO.

Kpome Ttoro, ¢enepanbHbIMH 3aKOHAMH OT
8 mapta 2015 1. Ne 47-®3, ot 23 utonsa 2016 r.
Ne 190-®3 konn4yecTBO MPUCSKHBIX B KpaeBbIX
00TacTHBIX CyJax COKpAIleHO IO BOCbMH, BBe-
JCH CyX C y4JacTHeM NPHUCSKHBIX 3acenaTenieil B
palloHHBIX (TOPOJACKHX) CyJdax W3 IIECTH MpH-
CSKHBIX 3acenareneil. JJaHHbI 3aKOH BCTYHWI B
cuny ¢ | urons 2018 rona.

HopwMmbl yromoBHo-TiponieccyaqbHOrO 3aKOHA
(ct. 217, u.2 c1. 325 VIIK P®) 3akpemnsior
NPUOPHUTET PACCMOTPEHUSI /1A CY/I0OM C y4acTH-
€M TIPUCSDKHBIX 3aceaTesiel B TeX ciydasx, Ko-
I/1a OAWH U3 OOBUHSEMBIX XOJIAaTalCTBYET O pac-
CMOTPEHHH €ro Jeja TakKUM COCTaBOM Cyja, a
JIpyroil BO3pakaeT, U YTOJIOBHOE JEJI0 MO yOex-
JICHUIO CIIEJI0BATeNsd WIH CyJa, BBLIETUTH B OT-
JIeNIbHOE TIPOM3BOJICTBO HEBO3MOXKHO B CHITY TO-
ro, 4TO MOCTPaAaloT OOBEKTHMBHOCTH M BCECTO-
POHHOCTb PACCMOTPEHHSI YTOJIOBHOTO JeTa.

[Ipuopurer paccMOTpeHHs A€T C ydacTHEM
NPUCSDKHBIX BBITEKAET U3 MPE3YMIILHUU TOTO, YTO
paccMOTpeHHe Jela TaKUM CYAOM SsBisercs: 0o-
Jiee JeMOKPaTHYHOW M T'yMaHHO# (opmoii cyno-
MIPOM3BOICTBA, OJIArOM I OOBHHSIEMOTO.

Kpome Toro, cyn ¢ ydacTueM NpHCSXKHBIX
3acenaTeneil HeOHOKPATHO MOIBEPrajcs KPUTH-
Ke MMEHHO 3a TO, YTO TPHCSHKHBIMA BBIHOCSTCS
olpaBlaTeNbHbIE BEPAUKTH 0€3 JTOCTATOUHBIX K
TOMY OCHOBaHHi, IO MHEHHUIO MpPo¢ecCHOHAIb-
HBIX FOPHCTOB.

B cootBerctBun co cT. 47 Konctutynuu PO
KaXplii OOBHHSAEMBIA MMEET PaBO Ha PacCcMOT-

pEeHHeE €ro Aela ONpeIeIeHHBIM COCTaBOM CyAa, K
MTOJICYTHOCTH KOTOPOTO OHO OTHECEHO 3aKOHOM.

Bcerna nm paccMoTpeHHE YrOJOBHOTO Jena
CYZOM C y4acTHeM MPHUCSHKHBIX SIBISIETCS OJarom
IUIS TIOJICYIUMBIX, OoJjiee NIEMOKPAaTUIHOH, Ty-
MaHHOW W CIIpaBemINBONA (DOPMOI YrOJIOBHOTO
cynompousBonactea? CremyeT OTMETHTb, YTO
oOIIenpU3HAHHBIE HOPMBI M TPUHIIUITEI MEXKIY-
HapoOJHOTO TIpaBa HE BKIIOYAIOT MPaBO Ha pac-
CMOTpEHHME JIeNla CYJIOM C yYacTHEM MPUCIKHBIX
3aceqaTenieil B KaUeCcTBE JIEMEHTA CIIpaBeJINBO-
ro Cy/eOHOro pa3onupaTeIbCcTBa.

Tax, EBponeiickuii Cyn mo mpaBam 4ejoBe-
Ka B CBOMX PELICHHAX HEOJHOKpPaTHO OTMedall,
YTO MPHUHIHUI CIPaBEIMBOTO CyIeOHOTO pa3om-
paTenbcTBa HE TpEAroyiaraeT Mo CMBICTy I 1
cT. 6 KoHBeHIIUU O 3aluTe MpaB YeIoBeKa U OC-
HOBHBIX CBO0OOJI 0053aTENILHOIO MpaBa Ha CYA C
y4acTHeM TPUCSHKHBIX 3acefareieid (perneHus
ECIIY o mpuemiemocty kanod ot 17 ceHTsaops
2002 r. «KnumentseB potuB Poccum», ot 9 ae-
kabps 2004 t. «MowuceeB mpotuB Poccum», ot
19 nexabpst 2006 r. « Kocuteia mpotuB Poccuny,
or 5 ¢eppans 2007 r. «Poxko mpotuB Poc-
CHI»).

Kpome npaBa OBITH CyAMMBIM 3aKOHHBIM CO-
CTaBOM CYJIa, KaXK]IbIii OOBUHSEMBIH UMEET MPaBO
Ha OOBEKTHBHBIA Cy[, MpeIoiaralpmniee oTcyT-
CTBUE MPEAyOSKISHHS U IPUCTPACTHOCTH CyIEH.
Hns obecriedeHust 3TOro U ObUIM BBIBEJCHBI W3
MOJICYTHOCTH CyJia C Y4acTHEeM MPUCSHKHBIX YIro-
JIOBHBIE JIeNla O TIPECTYIUICHUSX, CBS3aHHBIX C
TEPPOPUCTHUECKON JEATENFHOCTBI0, C YYETOM
TOT0, YTO OHA HampaBJeHa Ha CO3JI[aHHE peallb-
HOW Yrpo3bl JKU3HU U 3I0POBbSI M MOXKET OKa3bl-
BaTh «CEPbE3HOE HETraTWBHOE TCHXOJIOTHYECKOE
BO3JICHCTBHE W OTPUIATENBHO BIUSATH, B TOM
YHCJIe Ha CTIOCOOHOCTh BXOJSIIMX B COCTaB Cy/a
JIUI] K TIPUHATHIO aJIeKBAaTHBIX perreHui» (Deme-
panbHBIA 3ak0H oT 30 nmexabpst 2008 r. Ne 321-
®3).

Kpome Toro, yromoBHsie 1ena, CBSI3aHHBIE C
0OBHHEHUEM B TEPPOPHU3ME, KaK MMPABUIIO, IIHUPO-
KO OCBEIIAIOTCS B Mpecce, YTO TaKKe CIocoOCT-
ByeT BO3ZHHKHOBEHHIO TpEAyOekIeHHS Yy TMpH-
CSDKHBIX 3acellaTeNei.

[IpaBo Ha GecpuCTPaCTHBIN Cy[J MPHU3HAET-
Cs OCHOBHBIM B KOHTekcTe cT. 6 KonBeHIum o
3alIUTe NpaB 4YeJOBEKa W OCHOBHBIX CB0OO[,
MpUYEeM 3TO PACHpPOCTPaHseTCs Kak Ha mpodec-
CHOHAJBHOTO CY/BI0, TAK U HA MPUCSKHBIX 3ace-
naTenen.

OcHoBaHMEM AJisi OTBOJA NPHUCSKHBIX MO-
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Mopo3soea 0. A.

O npaee 068uUHsIEMO20
6bimb cyOUMbIM CYyOOM MPUCSKHBIX

XKeT ObITh UX HH()OPMHUPOBAHHOCTH U3 HENPOIIeC-
CyaJIbHBIX MCTOYHHUKOB, KOTOpasi B CUJIY CBOErO
XapakTepa W o00beMa HETraTHBHBIM 00pa3oM
BIMACT Ha (OPMHUPOBAHHE BHYTPEHHErO YOEk-
JI€HUS IPUCSKHBIX IIPU BBIHECEHUU BEPAUKTA IO
neny.

Kpome nen, cBs3aHHBIX C TEPPOPU3IMOM,
paccMOTpPEHUE pAlla 1e] C y4aCTUEM HPUCIKHBIX
3acemaTeneil He Bcerga SBIAETCA Oarom s
OOBUHSIEMOTO B CHJIY KaK CIEHU(PHUKH KOHKpET-
HOT'O YTOJOBHOIO J€Jia, TaK U JIMYHOCTH CAMOIO
0OBHHSIEMOTO, XapaKTEPUCTUKHA KOTOPOTO, HOC-
TYIHBIC IJIs1 BOCIIPUSTHUS IPUCSKHBIX, MOTYT BbI-
3BaTh Yy HHX MpenyOexxaeHue (B TOM 4YHCIC
BHEITHOCTh, MaHepa TMOBEIACHUS OOBHUHSIEMOTO U
npyrue GaxkTopsl).

B nmoctaTouHO ClIOXHOW CUTyallMl OKa3bl-
BalOTCA T€ MOJICYAUMBIE, KOTOPhIE OOBUHSIIOTCS B
COBEPILECHUU MPECTYIUVIEHUH ¢ APYTUMH JIMLAMU,
HO MOHUMAIOT, YTO U3-3a CIeHU(DUKH OOBHHEHUS,
CBOCH JTMYHOCTH MOTYT BBI3BATh Y MPHUCSKHBIX
3acemaTeneii HEBEpHOE BOCHPHUATHE OOCTOA-
TEJBCTB JIea, U BO3PAXKAIOT MPOTUB PaccMOTpe-
HUS UX JieNla CyJIOM C y4acTHeM NPHUCSHKHBIX 3a-
cemareneir. Kpome Toro, ompeneneHue Qaxrtmye-
CKHUX OOCTOSITENBCTB JeNla TECHO CBS3aHO C HX
IopuIuYecKkol KkBanudukanuen, ¥, Hampumep,
Takasi OLICHKa JIEIHUs, KaK OpraHu3alus NpecTy-
IUICHHUS, ¥ TIOCTAaHOBKA 00 3TOM BOMPOCOB IIPH-
CSOKHBIM MOTYT BBI3BaTh HEJONOHUMAHUE IPH-
CSUKHBIMH CYIIIHOCTH ITOCTaBJIEHHBIX BOIIPOCOB B
CUJIY OTCYTCTBUS Y HUX IOPUIUYECKUX 3HAHUU.

Bmecre ¢ Tem uX BO3pakeHHs MPOTHUB pac-
CMOTPEHHS YTOJIOBHOTO JIENla CYJIOM C Y4acTHEM
MNPUCSKHBIX 3acelaTeneil He UMEIOT IMPaBOBBIX
MOCIIEACTBAN U MOTYT OBITh HE YIOBIETBOPEHEI B
CUTYyaIMsIX, KOTJa CJleloBaTelb B COOTBETCTBHUU
co ctT. 217 YIIK P® u cynps B COOTBETCTBUU C Y.
2 ct. 325 VIIK P® momararoT, 94TO BBIJIEIICHHUE
YTOJIOBHOTO Jiella B OTHOIIEHHH TaKOTo OOBH-
HSIEMOTO MOJKET MOBJHSATH Ha OOBEKTUBHOCTH U
BCECTOPOHHOCTh €r0 PacCMOTPEHHUSI CYJIOM C
Y4acTHEM MPUCSIKHBIX 3aceaTenei.

B Tex cnyuwasx, korja Takold OOBUHSIEMBIN
3aKJIFOYWIT JIOCYJeOHOe COTIIallleHne, TO B OTHO-
IIEHAH HEeTro JeJ0 TMOIJIEKUT O00S3aTEIbEHOMY
BBIJIETICHUIO BHE 3aBUCHMOCTH OT TOTO, TIOCTpa-
JIAFOT JIM TIOJTHOTA M OO BEKTUBHOCTH WJIH HET.

PaccmatpuBass KOHCTHTYIIMOHHOCTH 4. 2
ct. 325 VIIK P®, Koncturynuonusiit Cyn PO B
IToctanoBnennu «Io neny o mMpoBepKe KOHCTH-
TYIUOHHOCTU ITYHKTOB 2 W 3 4acTU BTOpPOH CTa-
Teu 30 1 4yacTu BTOpOH cTaTtbu 325 YTronoBHO-
npoueccyaibHoro kojaekca Poccuiickoit denepa-

MM B CBS3M C Kajobamu rpaxman P.P. 3aitna-
ryrauHoBa, P.B. Kynmaea, ®.P. ®aiiz3ynuna,
A.Jl. 3acanoBa, A.M. IllaBaeBa u 3ampocom
CBepIIoBCKOro 06JacTHOTO cyna» oT 19 anpens
2010 r. Ne 8-I1» oTMeTHII: «...B XOJI¢ OCYIIECTB-
JICHHsI YTOJIOBHOTO CYIOMPOU3BOJICTBA BO3MOX-
HO HCHOJB30BaHME PAa3IUYHBIX CIIOCOOOB ydeTa
MO3UIIMHA OOBHHSAEMOTO, XOJATaHCTBYIOIIETO O
paccMOTpeHnu fenna mpoQecCHOHaTbHBIM COCTa-
BOM CyJia, B TOM YHCJ€, €CIIM IPU PACCMOTPEHUH
Jlea Cy/IoM C ydJacTHeM TPHUCSKHBIX 3acenare-
neit (B cuiy cienn()UKu JAHHOTO WHCTUTYTA) OH
OKa&KEeTCAd B 3aBEJOMO HEOJIAronpHsITHOM U He-
PaBHOM IO CPaBHEHUIO C JPYTUMH OOBHHSEMBI-
MH TIOJIO)KEHHH, YTO MOXET MPUBECTH K HECO-
pa3MepHOMY OTPaHMYEHHUIO €ro 3aKOHHBIX WHTE-
pecoB, BKIIOYas CBSI3aHHBIC C JOCYACOHBIM CO-
TJallleHneM O COTPYAHHYECTBE, MPeIIoararo-
VM BBIHECEHHE CyAeOHOTO perieHus B 0co00M
MOPSIIKE».

Opnaxko Koncrutynumonnsiit Cyn P® sty
HOpMY Ipu3Han cooTBercTByrowmed Koncruty-
uun P®, mockoybKy B HEW MPEIyCMOTPEHA BO3-
MOYKHOCTH BBIJICJICHHSI YTOJIOBHOTO Jiejia B OTHO-
IICHUX JIMIIa, BO3PaXKaBIIETO MPOTHB PACCMOT-
pEeHHs YTOIOBHOTO Jiefa Cy/IOM C Y9acTHEM IpH-
CAXKHBIX.

C Takod MO3MIMEH CIOKHO COTJIACHTHCH,
MMOCKOJIBKY B ATOW CHUTYaIlMU BBHIIEICHHE JIENla B
OTJeNbHOE TIPOM3BOJCTBO M PACCMOTPEHHE Jeia
po(heCCHOHANBHBIM CYylIbel OYIYyT CIOCOOCTBO-
BaTh BBIHECEHHIO OOBEKTUBHOTO CIIPABEIIMBOTO
MPUTOBOpA.

AprymeHTrpys 3aKOHHOCTb BBIBEJCHHS yTO-
JIOBHBIX JIENI O TEPPOPU3ME M3-TIOJI FOPUCIUKIIHN
Cylla C y4acTHeM TMPHUCSHKHBIX, KOHCTUTYIHOH-
He1it Cyn PO ykazan: «3bsaTue u3 moacyIHOCTH
CyJlla C y9acTHEeM MPUCSHKHBIX 3acefaTeseil ae o
TEPpOpU3ME H CBS3aHHBIX C HUM IIPECTYITHBIX
JCAHUAX, TAKUX KaK BOOpy)I(eHHBIﬁ MATEXK U Ha-
CUJILCTBEHHBIM 3aXxBaT BJIaCTHU, BBI3BIBACTCA HX
TIOBBIIIICHHON CII0)KHOCTBRIO W crHenupukon ca-
MUX TIPECTYIUICHUH, YeM B COBPEMEHHBIX YCIO-
BUAX MNOPCAONpCACIACTCd NpaBOMOYME HMCHHO
po(heCcCHOHANBHBIX CYJel JenaTh BBIBOJI O BU-
HOBHOCTH WJIM HEBHHOBHOCTH IIOJICYIUMBIX Ha
OCHOBE HCCIeOBaHMUs (aKTHYECKHX O00CTOSs-
TEJIbCTB M OIIEHKU COOPAaHHBIX JOKA3aTENbCTBY.

Tor ¢akr, 4yTo paccMOTpeHHE YTrOJIOBHOTO
JieNla ¢ y4acTHeM TMpPUCSHKHBIX 3acenaresieil He
BCeTJa SIBISIETCS HamOoJiee crpaBemauBoi (op-
MOW YTOJIOBHOTO CyJIOIPOU3BOJACTBA, MOXKHO
NPOMJUTIOCTPUPOBATh Ha MPUMEPE ABYX YTOJIOB-
HBIX J€JI, paCCMOTPCHHBIX CyJIOM C Y4YaCTHEM
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MIPUCSKHBIX, KOTOPBIE HE CBA3aHBI C JEJIaMHU O
TeppopU3Me, HO B CHITy CBOEH crienn(puKu MOTYT
BBI3BAaTh y NPHUCSDKHBIX 3aceiatelnieil mpemyoek-
JIeHHE, OCHOBAHHOE Ha OTHOLIEHUM K OIpese-
JIEHHOW KaTerOpWH YTOJIOBHBIX JETl.

I'. Obur OOBMHEH B OpraHm3anuu yOWicTBa
TpeX JHI, C KOPBICTHOM IIENbI0 — 3aBJaJCHUS
KBapTUPOM JHI], KOTOpBIE BEIM MaprUHAIbHBIN
obOpa3 xu3Hu. B xome crmeacTeus I. He mpu3Ha-
BaJ CBOIO BUHY U YTBEPXKJAaJ, YTO LENb 3aBiajie-
HUsI KBapTHPOH Yy Hero Obla, OOHAKO OH OTKa-
3alcs OT Hee, KOrja y3Hall, YTO KBapTHpa HE
MIPUHAJUICKUT ToTepreBmeMy T. Ha mpaBe co0-
cTBeHHOCTH. B xone cnencteust M. (Hemocpeact-
BEHHBI HCIIONHATENb YOMIICTBA) HEOAHOKPATHO
MEHSUI CBOM MTOKa3aHMA, B KOTOPBIX OH TO OrOBa-
puBan ., To roBopusl 00paTHOE, YTO MOCIEAHUI
K youiicTBam He mpuyacTeH. CiencTBue ycTaHo-
BWJIO, 4TO ['. HE MPHUCYTCTBOBAI Ha MecTe Ipe-
CTYIUICHHS U IpYTrUe ceMb OOBHUHSEMBIX 1O JIaH-
HOMY JIeJTy HUYEro He 3HAJIH O €T0 MPUYaCTHOCTH
K yOUHCTBY MOTEPIEBIINX.

I'. maBan mocnemoBaTeNnbHBIE IMOKA3aHUSI O
TOM, YTO OH HE MpUYACTEH K yOuiicTBy. OnHaKO
MPOTUBOPEUMBBIX IMOKa3aHUl onHoro M., KoTo-
PBIN TBITAJICS TIEPETIOKUTH CBOIO BUHY B OpTaHH-
3allUi TPOMHOTO yOWICTBa Ha KOTO-TO JPYroro
(YMEHBLINTh CTETMEHb CBOEH OTBETCTBEHHOCTH)
0Ka3aJoCh JIOCTATOYHO, YTOOBI KOJUIETHS TPH-
CSDKHBIX BBIHECTIA B OTHOILICHHU |'. OOBHHHUTEINB-
HBIH BEpIUKT U MPHU3HAJIA €ro BUHOBHBIM B Opra-
HU3aIUU yOUHCTBA TpeX JIWII TI0 MPeaBaAPUTEINb-
HOMY CTOBOPY TPYNIIOW IJIUI[ ¢ KOPBICTHOHM Iie-
JIBIO.

I'. npu Bemonnennu cr. 217 YIIK P® Bo3-
pakaJ IPOTHB PACCMOTPEHHS €ro JIela CYAOM C
yuacTheM TpHUCSHKHBIX. CTOpOHE 3aluThl OBLIO
OTKa3aHO B Y/IOBJIETBOPEHHWH XOAATalCTBa O HE
PacCMOTPEHUH €ro Jieyia CyJIOM C Y9acTHEM IpH-
CSOKHBIX 3acemareneid. [Ipu mocraHOBKe BOMpO-
COB Tiepe]l MPUCSKHBIMHU 3acefaTesIMH 3allnuTa
MpeUIoKIIIA CyAy 3aJaTh YacTHBIH BOIMPOC O
JIEUCTBUSIX ¥ BUHOBHOCTH I'. TOJIBKO B OTHOIIIE-
HuM youiictea notepnemiero T. JlaHHBIN BOIpoC
ObuT chopMyIMpPOBaH HAa OCHOBAaHUM JIAHHBIX B
cyze MoKa3zaHui noacyauMoro M., KOTOpblil Ha-
CTamBaJl HAa TOM, 4TO |. HE IUTaHWpOBaJI M eMy
HUYETO HE OBUIO W3BECTHO 00 yOwuiicTBe erie
JIByX JIML, 4TO MEXAy HMM U . men pasroBop
mumb 00 youicTBe omHOTrO uenoBeka. OQHAKO B
Hapyirenue 4. 2 c1. 338 VIIK P® npencenareinnb-
CTBYIOIIUM JIaHHBIM YaCTHBIH BONPOC MOCTABICH
He OB, YTO CYLIECTBEHHO YXYJIIIWIO ITOJIOXKE-
Hue I'., KoTopelii He0OOOCHOBAaHHO B MPOTHUBOpE-

4re J0Ka3aTeJabcTBaM Mo Aeiy ObLI MPU3HAH BU-
HOBHBIM B OpraHu3alMu yOHWiicTBa Tpex IHOTep-
MIEBLINX.

AneNIAUMOHHBIN CyA HE HpOBepsieT JoKa-
3aHHOCTb BHHBI IO JI€JIaM C Y4aCTHEM IPHUCSIK-
HBIX.

BriHecenre 0OBUHHUTENBHOTO BEPAUKTA MPU
HaJIM4MU TOJIBKO Noka3zaHui M. mportus I'. B oT-
CYTCTBHE APYTUX NOKAa3aTeNbCTB BUHOBHOCTH [
CTaJI0 BO3MOXKHBIM, ITOCKOJIBKY Ha HPHUCIKHBIX
MOBJIMAJIO OCBELEHHE B CPEACTBAX MacCOBOMU
nHGOPMALIUH [1e]1 O «IEPHBIX pUEITOpax». SIBHO,
yto I'. ¢ camMOro Hadana MOHHMMAal, B KaKOE€ He-
ONarompusATHOE TOJIOKEHHWE CTaBUT €ro pac-
CMOTPEHHE JeNla CYJOM C YYaCTHEM IPHUCIKHBIX
3acenareneii. Kpome toro, cam I'., oueHp kpyn-
HBIA MYyXX4YWHA, OPIOHET C TEMHOH KOXKEH, Mpou3-
BOJIJI BIICYATIICHUE B CHIIy OCOOCHHOCTEH CBOCH
BHEIIHOCTH «TJIABHOTO IMPECTYIHHKA», YTO TaK-
K€ MOTJIO BBI3BaTh y TNPHUCSIKHBIX Mpeayoexe-
HUE.

Eme ogHo nmeno o xoHTpabaHae HapKOTHYE-
CKHX CpENCTB, TAKKE PACCMOTPEHHOE CYAOM C
y4acTMEM NPUCSKHBIX 3acenareneil. Bepaukrom
KoJuleruu npucsbkubix 3acenareneil K. u b. npu-
3HAaHbl BUHOBHBIMH B KOHTpaOaHIE HapKOTHYE-
ckux cpenctB u3 PecriyOmvku [lepy Ha Teppuro-
puto Poccuiickoit ®@enepanuu, TO €CThb B HE3a-
KOHHOM IepeMelIeHnN depe3 TaMoKeHHYIO Ipa-
Huiy TamoxeHHOTO coio3a B pamkax EBpA3DC
HapKOTUYECKUX CpPEICTB B KPYIHOM pa3Mmepe
OpPraHU30BaHHOU rpymIoi, COBEPIIEHHOM
20 ampenst 2014 r. OHM e NpU3HAHBI BUHOBHBI-
MU B MPUTOTOBJICHWU K HE3aKOHHOMY COBITY
HapKOTUYECKUX CPEACTB OPraHW30BAaHHOW TPyTI-
[OM B KPYNHOM pa3Mepe, coBepiueHHoM 20 am-
pemnst 2014 1.

K. B cBOMX mMOKa3aHMSX Ha BCEM MPOTSKE-
HUU NPEABAPUTEIILHOIO PaccleOBaHUS U B Cy-
neOHOM 3aceaHuu yTBEP)KAajl, YTO HE 3HaN O
TOM, 4TO B OyTBUIOUKaX ¢ (aObpHUUHON yIaKOBKOI
HaxOJATCsl HAapKOTUYECKHE CPEICTBA, U MEPEBE3
9TH OYyTBUIOYKH IO IMPOChOE CBOMX 3HAKOMBIX
s nHet kynunapuu Ilepy B Mockse, nodsiaras,
4yTO B OyTHUIOYKAaX HaXOMATCS TEpyaHCKHUE CO-
YCBI.

AJBOKAaT B amneJUISIIIMOHHON jkanobe B MHTe-
pecax K. yTBepxknai, 4To BOMPOCHI, MOCTABJIECH-
HBIE TIepell NPHUCSHKHBIMH, OYEHb OOBEMHBI,
TPYAHBI JUIsl HOHUMaHUs, AEUCTBUS OCYXACHHBIX
He pasrpanmyeHbl. OCyXIEHHBIH HE 3HaN, YTO
HaXoAuTCs B OyTHIJIOUYKaX, KOTOPBIE €0 MPOCHIIH
nepeBe3Td B Poccrio, 00 3TOM CBUAETENIBECTBYIOT
00CTOSTENHCTBA, MPHU KOTOPBIX €My BpPYYaJHCh
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Mopo3soea 0. A.

O npaee 068uUHsIEMO20
6bimb cyOUMbIM CYyOOM MPUCSKHBIX

IPOAYKTHI AJ1s1 nepeBo3ku. Kpome Toro, B cyzneo-
HOM 3acefaHuu Obul HccienoBan macnopTt K.,
BoIIaHHBIH B 2008 roty, M B HEM HE COJCPKUTCA
OTMETOK O IepecedeHuu UM Tpanul] Poccuu,
KpoMe TociieiHel moe3siku. Bce 3To cBuaerenb-
CTBYET O HEBUHOBHOCTH OCYykieHHOro K.
[TpucspkHbIe BBIHECTH OOBUHHUTENBHBINA Bep-
IUKT B OTHoWeEeHuH K. ToJIbKO Ha OCHOBaHUU J0-
Ka3aHHOCTH (haKTa HaXxOXKICHUS B €0 YeMOJAAHE,
KOTOpBIN mepecek rpaHully Poccum BO3myIIHBIM
myTeM, OYTBIIOYEK C 3aBOJCKOW YyIaKOBKOW, B
KOTOPBIX, KaK OKa3aJocCh, NPH HCCIEIOBAHUU
HaXOJWINCh HApKOTHUYECKue cpeacTBa. Hukakux
MHBIX JI0OKa3aTeNbCTB BUHOBHOCTH K. B MaTepua-
Jax Jena He COIEp)KajoCh, M BEPCHsl 3aIUTHL O
TOM, YTO €ro MONPOCHIN APY3bs IepeBe3Tu Oy-
TBUIOYKH C COYCOM JUISl Mpa3fAHHUKA KyJIMHApHH B
MockBe, HHuueM He omnpoBepruyta. llomaraem,
4TO NpenyOeskaeHne MPUCHKHBIX BBI3BAHO CaMoil
OTACHOCTBIO KOHTPaOaHbl HAPKOTHKOB, a TaKKe
TeMm, uTo K. OBUT HHOCTPaHHBIM TPakKIaHUHOM.
OTu ABa MpUMepa CBUAETEIBCTBYIOT O TOM,
YTO HE BCerja pacCMOTPEHHE YTOJIOBHOTO Jeina
MPUCAKHBIMU 3aC€aaTC/IsIMU B OTHOIICHUHU OII-
peleNeHHbIX KaTeropuid eJ1 M JHL B CHIY HX
0COOCHHOCTEN SABISETCS HamOoJiee OIarompusT-
HOW (hOopMOH YrOJOBHOT'O CYIONPOHM3BOJICTBA, a
MOCTAaHOBKA BOIIPOCA O BBIACICHUH YTOJIOBHOTO
Jiefla B OTHOLLICHUH JIULI, BO3PAXKAIOLINX ITPOTHB-
paccMOTpEHHs UX C y4aCTHEM IIPUCSKHBIX 3ace-
naTtened, B 3aBUCHUMOCTb OT YCMOTpEHHS

CJIEZIOBATENs U CyZa YrOJIOBHO-IIPOLIECCYaIbHBIM
3aKOHOM OIpaHMYMBAET NPAaBO ATUX JIUI] HA BBI-
00p GopMBI CYIOIIPOU3BOICTBA.

Kak ormeuanoch BbIllle, B COOTBETCTBUHU CO
ct. 154 VIIK P®, a Ttakke B COOTBETCTBHUH CO
CIIEJICTBEHHOH M CyneOHOW MPaKTUKOH [eNo B
OTHOILICHWHW JIMIA, 3aKJIIOYMBIIETO J0CyneOHOoe
COIVIAIIEHHUE, MOMAJIEKHUT BBIACICHUIO B OTHEIb-
HO€ NIPOU3BOJCTBO. TakuM oOpa3oM, €ciu JHLO
HEBHHOBHO B COBEPILEHHH IPECTYIUICHUS M HE
IPU3HACT CBOKO BHHY, JOKa3bIBas oOpaTHOE, J0-
cyneOHOe COIJIallieHHE OHO 3aKIIOYUTh HE MOXKET
B CHJIy CBOCH MO3UIMHU 1O JIeNy, & B BBIACICHUH
YTOJIOBHOTO Jiefla €My MOTYT OTKa3aTb, €cli 00-
BUHSEMbIM BO3pa)kaeT MPOTUB PACCMOTPEHUS
YTOJIOBHOT'O J€da B CyHdEe C y4acTUEM IPUCSDK-
HbIX. TeM caMbIM OOBHHSEMBI JIHIIACTCS MpaBa
Ha pacCMOTPEHUE €ro Jena NpodecCHOHATBHBIMU
CymbsIMH M (aKTUYECKH NPUHYKIAeTCI OBITh
CYJMMBIM MPUCSHKHBIMU 3aceaTeNIsIMU.

Takum 00pa3oM, B NpaBONPUMEHHTEILHON
NPaKTUKE CKIAJbIBACTCS CUTyalMs, IpU KOTOPOil
OOBUHSEMBIH JHINACTCS TpaBa ObITH CYJUMBIM
npodeccuoHanbHBIM cynoM. [losTomy HeoOXxo-
JUMO BHECTH M3MEHEHHS B YT'OJIOBHOE CyIOIIPO-
U3BOJICTBO, B COOTBETCTBUHM C KOTOPBIMH, €CIH
OIIMH WJIM HECKOJILKO OOBWHIEMBIX BO3PaKAIOT
MPOTHB PACCMOTPEHHSI YTOJIOBHOTO JIeJIa CYAOM C
Y4acTHEM HPUCSDKHBIX, TO HEOOXOOUMO yroJIOB-
HOE JIeTI0 B OTHOILICHUU YTUX OOBHHSEMBIX BbIJIE-
JIUTH B OT/AEIHHOE POU3BOICTBO.

Mopo3osa FOuus AckapoBHa — KaHIWAAT IOPUINYECKUX HAYK, JOLCHT Kadeapsl yroloBHOTO
nporiecca, KpUMUHAJIMCTUKN U cyjeOHoN dkcnepTu3sl, KOXHO-YpanbCKuil TOCy1apCTBEHHBIH YHU-
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ON THE RIGHT OF THE DEFENDANT

TO BE TRIED
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The article deals with the issue of the right of the accused to choose the form of legal
proceedings. Is it always in the interests of the defendant to have a trial by jury? When the
specifics of the accused or the circumstances of the case may cause the jury to be biased.
In addition to cases related to terrorism, the consideration of a number of cases involving
jurors is not always a good thing for the accused, both because of the specifics of a partic-
ular criminal case, and the personality of the accused himself, whose characteristics, ac-
cessible to the jury, may cause them to be biased (including appearance, behavior of the
accused, and other factors).

Because of this complex situation are those defendants who are accused of commit-
ting crimes with others, but | understand that due to the nature of the charges, his person-
ality can cause jurors a misconception about the circumstances of the case and object to
the consideration of their case by the court with participation of jurors. In addition, deter-
mining the actual circumstances of the case is closely related to their legal qualifications
and, for example, such an assessment of the act as the organization of the crime and rais-
ing questions about it to the jury may cause the jury to misunderstand the essence of the
questions posed due to their lack of legal knowledge.

The article proposes to provide for mandatory allocation of a criminal case if the de-
fendant objects to the consideration of the case against him by a jury, when there are sev-
eral accused in the case.

Keywords: jury Trial, Theory of law, criminal procedure, European court of hu-
man rights, Constitution.
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